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Decision  

Case Number: 398233 
 
BACKGROUND 

 

The Issues as Raised in the Complaint: 

The complainant states that the survey design leads respondents to predetermined outcomes and is 

therefore biased. In particular, the complainant states that the survey asks respondents to select no more 

than 3 “acceptable options” within a list of seven considered option sets, however, respondents are not 

given a mechanism to indicate a lack of support for these proposed option sets, (e.g., to select “none of 

the above”). The complainant also takes issue with the fact that the remainder of the survey cannot be 

completed and submitted without answering this particular question.  

FINDINGS 
The main concern raised in this complaint centers on the survey leading respondents to predetermined 

outcomes. The analysis thus focuses on two key issues: the leading of responses; and the predetermined 

outcomes.  I will start the analysis with the issues associated with predetermined outcomes. 

 

Predetermined outcomes 
It is my understanding that the process related to selecting a final wastewater treatment option has been 

one involving a narrowing of options which were vetted through a series of public engagement and 

technical evaluation processes.  

 
The Eastside and Westside Committees were key protagonists in this process with a mandate to engage 

with their respective communities and to develop wastewater treatment options able to meet their 

needs.  This process took place between June 2014 and July 2015.1 These committees undertook several 

steps to identify a preliminary list of potential options which were then vetted through a public 

engagement process, the objective of which was to eliminate those options not palatable to the public. 

Identifying and evaluating options in consultation with the public occupied the committees for several 

months, as the committees canvassed the public on the options under consideration in order to evaluate 

these.  

 

This process is evidenced in a June 2015 document2 profiling Eastside Option Sets for wastewater 

treatment, based on public feedback in the spring of 2015.  The introduction of this document states: 

 

                                                 
1 The Fall 2015 Project Charter further clarified this new project work, stating that “[t]he work of the Eastside and 
Westside Select Committees, the CALWMC, and the public between June 2014 and July 2015 lays the groundwork 
for the current project, Core Area Sewage and Resource Recovery System 2.0”. 
2 The document is titled “Eastside Options Set – Wastewater Treatment Options – Eastside Select 
Committee” 



2 

 

“Earlier this spring, each participating municipality… brought forward “technically feasible” sites 

that could potentially host a wastewater treatment plant. These sites were introduced to the 

public for feedback through numerous public consultation events, several surveys and ongoing 

dialogue with the public. Based on public priorities and emerging technical, social, economic and 

environmental considerations, the number of potential sites were reduced.” (emphasis added) 

 

The process to develop the Westside Option Sets mirrored this process, as stated in a June 2015 

document3 produced by Westside Solutions. The introduction of this document states that the Westside 

preliminary Option Sets were “developed based on technical criteria associated with the sites and 

consideration of the public’s input into the process.” The introduction further states that “[p]ublic input 

will help to refine the option sets and narrow the number of sites.” 

 

These option sets were then recommended to the CAWLMC as ones to proceed to the feasibility and 

costing stage. The Technical Oversight Panel (TOP) along with the costing consultants evaluated and 

vetted options to determine which should proceed to the next level of analysis.4  This work began in 

August 2015. 

 

The end result is a final list of “acceptable” options for which feasibility and costing analysis was 

undertaken.  The CRD is now in the process of presenting these refined options back to the public.5   

 

If the story ended there, there would be little concern related to procedural fairness. What complicates 

this issue is the fact that the CRD, according to the public record, is currently still exploring “other” options.  

Continued search for other options 
The fairness of the forced choice in the survey tool is affected by the degree to which the CRD is still 

pursuing other project options. In particular, the undecided Motion on McLoughlin introduced by the Core 

Committee after its December 9th meeting to discuss project options costing indicates that the CRD may 

still be considering other alternatives to the 7 considered options.    

 

The Motion was first included in the agenda for the CALWMC meeting of January 13. It is unclear whether 

or not the motion was decided or acted upon by the Committee. The public record does show in a report 

to the Westside Committee that the consultants conducted a cost comparison of budgets for the new 

options against the previous plan for McLoughlin Point.6 However, more substantial discussion of the 

motion appears to have been deferred until the February 10th meeting of the CALWMC. As such, it remains 

unknown whether the CRD is actively pursuing other options. How the Committee lands upon this issue 

will be important for the process moving forward.  

 

 

                                                 
3 The document is titled “Westside Option Sets”  
4 As stated in the TOP Terms of Reference  
5 At the January 13, 2016 meeting, the CALWMC approved the motion to proceed with public consultation on the 7 
options presented in revised Draft Technical Memo #3.  
6 A January 8th Report to the Westside Committee from the consultants included in the agenda package for the 
CALWMC meeting of January 13th provided a comparison of the cost estimate for Option 1A with the previous 
capital program and the actual bid price for the McLoughlin Point wastewater treatment plant.   
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Conclusion 
I find that the steps for selecting a site which involved a narrowing of options were made known to the 

public; involved a series of public engagement sessions where numerous options were discussed and 

explored; and that these options were then presented to the CALWMC to decide upon the list of options 

to proceed to feasibility and costing analysis. This was a reasonable approach in this circumstance. I can 

find no relaxation of the principles of procedural fairness. 

 

When it comes to the workings of public authorities there are a few components upon which people might 

judge procedural fairness: the ability of individuals to express their standpoints; the consistence of the 

authority in its application of processes and transparency of the decision making process; respectful 

treatment of individuals; and the trustworthiness of the authority.   If it is true that the CRD is entertaining 

“other” options (e.g., McLoughlin), it does in my view give rise to a concern of transparency. Further, it 

causes one to wonder why the survey question asking respondents to rank options does not offer the 

selection of an eighth “other” option in the ranking, with opportunity for the respondent to provide 

explanation. 

 

My conclusions related to whether this amounts to a breach of procedural fairness are further elaborated 

in the next section. 

 

Leading of Responses 
The complaint raises a concern that the survey instrument “leads” the public into demonstrating support 

for the considered options. In the survey tool, each of the option sets is described and there is opportunity 

through both closed-ended and open-ended questions for the respondent to indicate their opinion on the 

acceptability of each of the 7 options.  

 

The particular survey question to which the complaint refers appears after these questions on each of the 

options. This question asks the respondent to “choose 3 options” that are “acceptable options for 

wastewater treatment”. The complainant takes issue with this question because it asks the respondent 

to indicate support for 3 of the options and there is no opportunity to demonstrate a lack of support for 

any of the current options (although it should be noted that respondents have the opportunity to indicate 

for each individual option whether they find it “very acceptable”, “somewhat acceptable”, “not very 

acceptable”, “not at all acceptable” or “no opinion”).  Should the survey question asking respondents to 

“choose three options” have afforded the public the opportunity to further indicate their disapproval of 

the current options on the table? 

 
On the one hand, one might ask, “what would be the harm in asking”?  It would provide the CRD with a 

bird’s eye view of the overall palatability of the options under consideration and would satisfy the public’s 

need to provide their full and considered input. As mentioned, other questions in the survey do provide 

opportunity for the public to indicate lack of support for any or all of the 7 considered options.  

 

A second view asks, “why ask the question if knowing the answer will not change the outcome?”  Would 

knowing that someone does not like any of the options currently on the table result in more options being 

considered, or variation to considered options?  The process has been clear; a narrowing of options and 
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then final consideration of a set of “acceptable” options.  The ones currently on the table are the most 

“acceptable” options.   

 

Will answers change the outcome? 
Variations to the options might be put forward by the CRD for further consideration.  I say this because 

the CRD is currently considering a variation of the “3 Plant Option - 3 Plant Fully Tertiary Option”7 as noted 

in the Survey.   

 

Further to this, the FTA understands that the CRD is still considering a motion which requests the TOP to 

work with CRD staff and the consultants to “examine the feasibility of locating a single facility at either 

McLoughlin Point or Macaulay Point within the current zoning”.8 Through communications with the CRD, 

the FTA understands that this motion is a topic for discussion at the CALWMC’s meeting on February 10th.  

Conclusion 
This issue is an interesting one and one that inhibits my ability to offer any definitive answer determining 

whether there is a breach of fair process.  The answer depends on a few issues as laid out below. 

 

Fixed options/search for options has ended 
Whether or not the survey is “fair” depends in part on how “fixed” the current options are.   

 

Putting forward “acceptable” options - ones which had been previously vetted by the public -  was the 

process that the CALWMC embarked on.   While there is ongoing refinement of options, this is a 

“refinement” and not a wholesale new search for other options.  

 

If this is in fact the case, I would not be able to find a diminishing of fairness in the instrument in this 

instance, given the context of the process to date.   

 

Continued search for other options 
A continued search for “other” options, in my view, is a different scenario.  The fairness of the survey 

question is affected by the degree to which the CRD may still be pursuing other project options. In 

particular, the apparently undecided Motion on McLoughlin  indicates that the CRD may still be 

considering other alternatives to the 7 considered options.   

 

If this is the case, how the Committee lands upon this issue will be crucial to the process moving forward.  

 

                                                 
7 A Staff Report on Final Technical Memo #3 included in the agenda package for the CALWMC meeting of February 
10th indicates that an additional option “that would include full tertiary at all plants in the 3-plant option (Rock Bay, 
Esquimalt Nation and Colwood)” be included in the January consultation process. This Report further notes that 
[d]ue to the tight timelines, a full technical and financial analysis of this option could not be completed in time to be 
included as a full option in the public consultation process”. 
8 CALWMC Notice of Motion given by Director Nils Jensen  
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Survey used as determinative 
Another factor that will affect whether the forced choice is fair or not (given the circumstances) relates to 

how the survey results will be used. 

 

If the survey is being used as a way of further narrowing options based on a ranking and weighting of 

options, I would be persuaded by the evidence that there has been a breach of the duty of fairness. In this 

case, the use of the survey to narrow options would be premature given the fact that the options 

themselves are not yet fixed. In this instance, I would be inclined to believe that the question the 

complainant is raising issue with in this scenario might lead one to believe that they are being forced to 

rank project options without full knowledge of all options under consideration.  

 

Survey not determinative  
A different view could be that if the survey will not be used as a determinative instrument and simply as 

a further step in understanding public sentiment on various interests associated with the option sets (e.g., 

will not be used to further narrow options) then there has not been a breach of procedural fairness.  If 

the survey is a tool used to understand interests rather than to eliminate options, then no decisions are 

being made based on the results therefore there can be no breach.   

 

Recommendation 
In order to ensure support and acceptability of the process going forward, it is recommended that the 

CRD do two things:  ensure that the public more fully understands how the survey findings will be used; 

and edit the survey to allow for an option within the question the complainant raised issue with, to oppose 

all 7 current options (i.e., the option “none of the above”). The requirement to select “3 options” would 

have to be removed to accommodate this additional option.   

 


